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The controlling facts have been 
this dispute between this Chapter XI debtor and 
ereditors on the proper legal basis to be accord 
three claims formally proved by that creditor. 
may be summarized as 

Whites at Middletown, Inc., owner-develo; 
property known as the Middletown Shopping Center lox 
near Route 211, East Middletown, New York, executed 
term lease with Middletown Center, Inc., as lessee oi: 
July 1, 1970. Between that date and September 24, 1 
Middletown Cen-er Inc. became a wholly-owned subsidia: 
Unishops, Inc. On September 24, 1970, claimant, 143 
Inc., became fee owner of the Middletown Shopping Cent: 
As a condition of its acquisition ef the fee interest, 
143 Estates, Inc. secured from Unishops, Inc. its guaran 
of the July 1 lease between the latter's subsidiary, 
Middletown Center, Inc. and the former as successor lessoi 

On November 3, 1973, the parent, Unishops, 


its petition for an arrangement pursuant to the statutory 


scheme of Chapter XI of the Bankruptcy Act, Sections 301 
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Seq.,' 11 U.S.C. §§ 701 et sec, , In the intervening 
riod between this filing and September 23, 1974, Unishops 


‘Nn no way altered, questioned, or sought to disaffirm its 


,uarantee of its subsidiary's lease. The subsidiary, 


itself a petitioner €or Chapter XI relief on September 3, 
1974, remained in possession at least until that date. 
(Following September 3, the parties disagreed over the 


period including September 23, as will be seen.) 


Subsidiary, as 


covering letter manifesting an intent tc give up poss 


sion and the lease. However, the property in question 


continued to be occupiea by sub-lesseces of Unishops' 


rom September 3 (when its Chapter XI petition was 


a period of twenty days. On 


1/ Unishops' petition was filed under Section 
Ii U.S.C. §722, as an original petition as no prior 
ceedings under the Bankruptcy ict were panding. Co 
Section 321 LU SC. Sy ek, 


September 23 this court entered an order aut! 


affirmance of that lease pursuant to the ter 


FE 301) CE the Act, 23 5 671301). Taae 


final without review. However, the disaf 
claimant-lessor the right to file a claim 
fact... in re Miracle Mai 
And so, claimant filed 3 separate claims. 
parent, nishops, and 

and 2305 on this court's clai 
against tl subsidiary involved in this dis 
assigned number 3. on the claims docket rel 
debtor. Bankruptcy Rule 504(a) LL Us; 


to Chapter XI cases 


up to the order of confirmation, and under ¢ he 


described in Section 355(] : rended in 1967 
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take into account 
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performance, and that that is considered an asset 
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313(1), requires performance b he repardless of 


was bargained for in’ the 
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The opinion goes on to comment on the scant record. 
Perhaps, a fuller record might have constrained 
the court to depart from the general rule that agreements 
of guarantee are non-executory, as in In re Schulte Retaii 
Stores Corp., 105 F.2d 986 (2d Cir, 1999); and Hippodronc 
Blde, Co, wv. Irving Trust Co:, 91 F.2d 753 (2d Cir, 1927), 
eert. denied, 302 U.S, 748 (1937). But those cases did noi 


have the facts here involving a Chapter XI parent, and a 


defaulting subsidiary which later seeks the relief of that 


Chapter. 

However the rule of Gra son-Robinson constrains me 
to hold that the agreement of guarantee is non-executory, 
and is a complete obligation effective on the date of exe- 


cution. In the Matter of Wolf Rechtman, Bankrupt, 29 Am. 


BR. (NS.) 736, 760 (E.D.N. ve 2935). Periane, the facts 


in the instant case will suprort a further look at the 


« 


2) It is surprising that the debtor Unishops does not 
press the apparently controlling effect of Grayson-Robinson 
even though its counsel was the counsel for the debtor in 
that case. The case is cited for the proposition that its 
rationale does not apply here, a reading which, I think, 
largely ignores what the court said and what the language 
implies. 
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question in light of the realities of these debtors: and 
many like them. In any event, having been executed by the 
parent before it filed its petition, the guarantee can have 
no higher status than that of a general claim. 

The claimant lessor, citing Maynard v. Elliot, 283 
U.S, 273 (1931), gamely seeks to cGistinguish Rechtman by 
arguing in this case that, at the date of execution, the lease 
was not a provable claim under Sections 63a(8) and S7td) of 
the Act, 11 U.S.C. §§103a(8) and 93d. The argument is without 


merit. Under Section 37(d) of the Act, contingent contractual 


liabilities are provable pursuant to Section 63(a)8 of the 


Act only if subject to liquidation or estimation. The ques- 
tion is for the sound discretion of the court, considering 
all the circumstances, taking into account particularly the 
probable direction of the process of liquidation as compared 
with the period of future uncertainty due to the contingency 
in question. 3 Collier on Bankruptcy (14th ed.) 163.60; 
Maynard v. Elliot, supra. The question then becomes a 
practical one, Here the contingent contractual liability 


resulting from the guarantee is capable“@f and in fact has 


completely been set by the very claim interposed by the 


claimant for rent covering the period, March 1 to September 25, 
19746., Such claim is provable and fixed as an obligation at 
the date of the execution of the contract. In re Rechtman, 
Supra. Accordingly, Unishops' objection to claimant's 
classification of Claim No. 2304 as an administration claim 
16 sustained, ~ 
In examining ClaimNo..3, the court aprees with the 
debtor that any claim for unpaid rent under a lease is an 
administration expense between the period ot: hie Chapter XI 
filing and the disaffirmance of the lease’, but only to the 
extent the debtor's estate is benefitted. Support is claimed 
for this in American Anthracite & Bituminous Coal COED. Ve 
Leonardo Arrivabene, 280 F.2d 119 (2d Cir. 1960). 
Unishops' subsidiary argues with great vehemence, 
that its mailing of the keys to the claimant on September 3, 
1974 constituted a voluntary acceptance by the latter of the 
af This decision calls for no more under Section 57k 
Of the Act, 11 U.6.C.) 693k. than the proper classification 


in law now; the parties have reserved the Eigne to Llitieate 
later, if necessary, the quantum of the claim. 


urrender of the premises. Therefore, the subsidiary goes 
on, it received no benefit for which it should be liable 
as an administration expense. On the facts here, however, 
the argument fails. 

It is true that, generally, the voluntary accept- 
ance of premises by a landlord is binding. So much.is well 
settled under dee York law, and the surrender of keys may 
indced constitute such voluntary acceptance by th- landlord, 
thereby terminating the lease. Zimmer v. Diamond, 


Supp. 2d 131,268 App.) Div. $39 (1944). However Lido not. 


' es ; j 
find that, under the evidence here, the mailed keys were 


voluntarily received by the claimant, and, accordingly, the 
lease was not terminated on September 3, 1974 when Middletown 
Center, Inc. filed its own petition for Chapter KIL relief. 

‘Moreover, under New: York law, the continued occu- 
pation of Middletown's sub*lessees must be considered con- 
tinued occupation by Middletown as leaden: 214 W. 39h Se. 
Cor Oa NiyY.6upp. 2d 618, 274 Apo, 


Div. 597 (1948). But this excursion into New York law is 


not really necessary to resolve a legal dispute on which both 
sides apree, However, the debtor presses the American 
Anthracite case to defeat the claim, and s0 I turn to it. ¥N 
benefit actually inured to the debtor there for it had only 
the right to, hit not actual possession. Here, Unishopss' 
subsidiary, as sub-lessor had actual possession through its 
sub-iessees who were liable to it for their occupancy. This 
right to collect the rents clearly constituted benefit and 
the rule of American Anthracite is satisfied. Accordingly, 
Claim No. 3 for the period from September (when Middletown's 
Chapter XI petition was filed) until September 23 (when the 
lease with claimant was rejected) is entitled to administra- 
tion status. 


Its quantum must now be fixed. Since I have been 


iven no evidence by the subsidiary to the contrary, the 
& y 


rate of rental under its lease with claimant must be 
presumed to be reasonable; and the benefit conferred by the 
collection of sub-rents does not suggest otherwise. Palmer 
Vv. Palmer, 104 7.20 161, (2d Cir, 4939), cert. denied, 308 


U.S. 490 (1939), 4A Collier on Bankruptey, (14th ed.) 4970.44, 


I therefore conclude pie ee claim based on the 
rent due claimant from Middletown Center, Inc., for the 
period from September 3rd to the 23rd, 1974 is to be given 
administration status. Of course, it follows, that that 
debtor is entitled to all rents due from the sub-lessees 
for this period. This is dispositive ef Claim No; 2305 and 


the debtor's objection to that clain is sustained. 


Submit order in conformity with this decision. 


Dated: New York, New York 
wally 25, 1975 
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Elias Mann, Esq. 

Levin & Weintraub, Esqs. 
225 Broadway 

New York, New York 10007 


aces ote ner at A 
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Re: Unishops, Inc. 
Middletown Center, ne., 6c 


Dear Mr. Mann: 


This is to inform you that the court has become aware of 
two minor errors, which do not alter the results of its decision 
filed on July 25, concerning the above dispute. However, in order 
that the decision be free of even minor error, the court wishes 
to inform you that it has substituted a new page 7, on which there 
will be deleted on lines 11 and 12, the clause which reads af 


follows: 


“and its own subsequent petition for caer under 
that Chapter of the Bankruptcy Act.” 


Also, the footnote on page 16 will have deleted from line 3 
the clause, ‘the counsel for the debtor" and the word "involved" will 


be substituted. 


Teel 


Roy Babiet 


cc: Ruben, Schwartz & Silverberg, Esqs. 
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FRANKEL, D.J. 


The undisputed facts and the legal issues 
are amply stated in the opinion of Bankruptcy Judge 
Babitt. It is feasible and appropriate, therefore, 
to record with relative brevity, and in the order of 
Judge Babitt's treatment, the grounds of affirmance 
onthe major claim, reversal on the second, and a 
remand on the third. 


1. Claim No. 2304 - The court agrees 


with Judge Babitt that, despite differences in nonessential 
detail, the explicit principles of In the Matter of 
Grayson-Robinson Stores, tnc., 321 F.2c 900 (2d Cir. 


1963), control here. The resolution of this claim is 


directed by Grayson-Robinson's essential, and unhedged, 


holdings; first, that a contract of guaranty is not 


ats Pe Mer 


executory because it holds no future benefit for 
the guarantor, and, second, that special facts arising 


out of the guarantor's relationship to the lessee were of no 
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prepared to share the Bankruptcy Judge's reservations about 
that decision. It is by no means self-evident that 

a lease of Anonbankrupt lessee, which is not able to 
disaffirm,, is an asset of that’ lessee itself, let alone 

an asset of a guaranteeing parent corporation. It is 

not more evident that the claimant-lessor allowed the 
subsidiary to remain in possession, though in default, 
uponthe strength of the disputed contract of guaranty “ 
surely a strange course of forbearance in light of the 
guarantor's presence in the bankruptcy court under the 


seemingly ample shadow of the Grayson-Robinson 


precedent. Despite the references to "equitable 


principles" and contrary views of a respected academic 


in Grayson-Robinson fails to assess accurately and justly 


‘ 
i 
\ 
commentator, it is not clear at all that the decision 
} 
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the claims of competing creditors. 


In any event, along with Judge Babitt, and upon 
his sound analysis of what the case must be deemed to have 


held, I conclude that Grayson-Robinson commands rejection 


Of’ Claim ' No. 2304. 


2.) ‘Claim Now 3.) =) In determining |) this claim, 


the Bankruptcy Judge did not have the benefit of two 


pertinent decisions, one dated a day before, the other 


a month or so after, Judge Babitt's opinion. Under older 


precedents it was arguable that a debtor-in-possession 
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should not be deemed an occupant of premises because they 
are held by subtenants under a sublease made before 


the Chapter XI proceeding. Manhattan Properties 


Schulte, Inc., 9. F.28 728 (24 Civ. 1937); In xe McCrory 


69 F.20 Sl? (20 Cir. 2934); tH re United Cigar _ 


Stores Co., 69 F.2d 513 (24 Cir. 1934); Inving Trust 

Co. Vv. Densmore, 66 F.2a 21 (9th Cir. 1933); Meehan 

54 F.2d 763 (1st Cir, 19232). For even before last 

it appeared that a decisive separation was affected 

into Chapter XI, whereupon the debtor-in-possession is to 


"have all the tit exercise all the powers of a trustee 


Bankruptcy Act §342, 11 U.S.C. §742 (1970); see American 


A 


Anthracite & Bituminous Coal Corp. v. Leonardo Arrivabene, S.A. 


280 F.2d: 119, 124-95 (2d Cir. 1960); Central Manhattan Properties 


Vs OA. Schulte, iInc., 91° F.2d 728, 729 (28 Cir: 1937). Bue it 
there was a missing link in the chain of reasoning to that 
conclusion, it was supplied when, in circumstances more perplexing 
for this point than are the facts of this case, the Second 

circuit affirmed that "[a] debtor-in-possession under Chapter 


XI... is not the same entity as the pre-bankruptcy 


company." Shopmen's Local Union » S55, etc. Vs 


Kevin Stee] Prod., Inc., 519 F.2d 698, 704 (20 Cir. 1975). 


Consequently, contracts of the pre-bankruptcy entity are 
not contracts of the debtor-in-possession, until or unless 


assumed. Id. at 704. Within weeks, another panel, in an 


~ Js 


veatrirmed the character of a "debtor-in- 

as a new judicial entity.” Hrotherhood 

Kallway, ety. Ve. REA Express, Inc., 523 E 164, 170 
ie, 1975), cave, denied, 44. 0.S.,U.W..3344 (1975). 

In sum, as the precedents now stand, it seems 
plain that Claim No. 3 should be disallowed, as 
omupation by a sublessee of a debtor is not to be 
wonstrued as occupation by the debtor-in-possession. 

a5 Claim No. 2305. ~- The decision below on 
Claim No. 3 made it unnecessary to reach this remaining 
subject. In the changed posture, it may require another 
look, though this is probably of no consequence. It is 
apparently conceded that Unishops collected no rents 
from sublessees in the period from September 3 to 
September 23, 1974. Moreover, the claimant's entitlement 
to rents thereafter from the sublessees is proclaimed 
in Judge Babitt's order of the latter date allowing 
Middletown to disaffirm. Nevertheless, insofar as there 
may be open questions on this topic not now disclosed 
in the record, these are left for handling by Judge 
Babitt on the remand. 

In sum, the decision below is affirmed as 
to Claim No. 2304, reversed as to Claim No.3, and remanded 


on Claim No. 2305 for further proceedings if any 
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ALPLdavii in opposition to the motion of Stephen H, Shane 
ne A ’ 


-cnter inc. has taken no affirmative steps to 


eollect any of the rental or other Charges due to 2t from 
Chemical Bank or its other subtenants and/or licensees for 


Phe month (of March) \1LO74\ee) seq) 


Cae Since the disaffirmance of the lease between 


claimants and Middletown Center Inc. by Order datec 


september 23, 1974, claimants have taken no affirmative 
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White WHITE DEPARTMENT STORES INC. 


TH PAWIMENT STORIS 


5500 SUNRISE HIGHWAY - MASSAPEQUA, N.Y. 11758 - (516) 541-4600 


March, 131994 


Benjamin Miller 
Urban Management 
Pea Broadway 


New York. WN 


Dear Mr 


are aware from your prior conversations with Messrs 
i@ are planning to close the White Middletown store upon comple- 
the Going Out of Business Sa:e launched on February 28, 1974 We 
snises available to you by March 31, 1974 and wil) 

over the keys 2 YOU at that itime The wer (ties 


Co make the 


security and alarm 
to discontinue their 


vices operating in-the store will be advised services 
the name of te''s (as . Mare! 1974. We are ask king them to transfer 
billing for any ongoing i yourself or to whomever you designate. 
Committee for Unishops has asked that we discontinue the 

closed stores but has authorized us to negotiate with 


ror a release from any further obligation 
in exchange for our turning over the property to the 
landlord with all furniture and fixtures owned by Unishops plus the pay- 
" two months rent and taxes. 


hax tye property 


to sever our relationship. We are asking 
replacement tenants for 
our desire to cooperate in any way that 
shall be happy to meet wi 


meet with you promptly if 


Breslin to 


intensi f to secure 
propertly and assure you of 
circumstances permit. We 


you are interested in the offer authorized by the Creditors' Committee 


Sincerely, 


WHIJE DEPARTMENT 


by 


Pim WG oN 
nen 
President 


Harold Share 
Jerome Zelin 
Herman Greitzer 


See paragraph 13 of Agreed 
pee) Berger Statement of Pacts. 
Wilbur Breslin 


72 1M-7.72 


GUARANTY 


se ite 
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aaa This is a Guaranty dated and executed this 4 day of 
Grp Tandy 1970 by Unishops, Inc., a New York corporation (hereinafter 
called "Guarantor"), to 143 Estates Inc., Nassau Estates Inc., and 
Construction and Development Corp. of New York Inc. 
Purchaser and its respective successors and assignees 
(hereinafter called "Purchaser") ad 


This Guaranty is made with reference to the folowing facts: 


Middletown Center Inc., a New York corporation matin Ais called 


"Lessee") has entered into a lease dated as of the istiday of July, 
1970 a copy of which is annexed and marked "Exhibit A" (hereinafter 
called the "Lease"), pursuant to which Landlord therein has leased 
to Lessee certain real property and improvements therein more 
particularly described. Guarantor is the owner of all of the issued 
and outstanding shares of the capital stock of Lessee and the property 
is being bought on the condition that cuabukse anand execute and 
deliver this Guaranty. 

NOW, THEREFORE; in consideration of the premises and of 
other good and valuable consideration, receipt of which is hereby 
acknowledged; Guarantor does hereby absolutely and unconditionally 


guarantee the following: ° 


4 


(a) The due anda prompt payment by Lessee of ‘cy paymenta. 


to be made by Lessee pursuant to the terms and wriulbtons of the 


Lease; and 


(>) The due ana Prompt performance by Lessee of each and 


every obligation of Lessee under the Lease and all other instruments 


executed and delivered by the original Lessee or by Guarantor pur- 


Suant to the Lease, this Guaranty, or otherwise, 


The obligations hereunder are independent of the obligations 


of Lessee, and Separate action or actions may be brought and prosecuted 


against Guarantor whether or not action is brought against Lessee, and 


whether or not Lessee be joined in any such action or actions, and 


without notice to or demand upon Lessee, Nothing contained herein shall 


preclude. the Guarantor from asserting in any such action or actions 


oe = eerste reEES 


ises that would be available to the Lessee except those 
expressly waived by Guarantor hereunder. Guarantor agrees that at 
this time the Lease is valid and Subsisting and in full force and 


~<a 


effect and that there are no defenses, offsets or counterclaims to 


‘ 
‘ 


any of the provisions thereof onthe part ®f the Lessee or Guarantor o 
either or both, Guarantor, without notice to or demand Upon it, and 
without aifecting its Liability hereunder, hereby gives consent to 
Purchaser to (a) extend, modify or otherwise change the time for 
payment of any monies payable by Lessee under the Lease; and (b) any 
act of Purchaser which alters in any respect the obligations of 
weSsee under the Lease or which impairs or suspends the remedies or 
rights of Purchaser against the Lessee with respect to said obligations. 
Purchaser agrees, anything herein to the contrary notwith- 

standing, for itself and its successors and assigns that (a) before 
instituting any action against Guarantor based on this Guaranty, 1+ 
will deliver ‘or mail to Guarantor written notice of the existence 

of a default under the Lease’ and allow Guarantor ten days after 
receipt of’ such notice (but in no event less time than Lessee would 
have under the terms of the Lease had such notice been given on 

the date of the occurrence of the default) within which Guarantor 
may remedy such default, ana (b) will not cancel or terminate the 
Lease by reason of any default of Lessee thereunder without first 
delivering or mailing to Guarantor written notice of’ the existence 
of such default and allowing ten days after receipt of notice (but 
in no event less time than Lessee would have under the terms of 
the Lease had such notice been given on the date of the occurrence 


of the default) within which Guarantor may remedy such default, 


Purchaser may proceed directly and at once, without further notice i 
Fak Or demand, against Guarantor and may enforce and pursue against 
Guarantor any and all remedies which Purchaser may have, as Lessor, 


against Lessee under the terms of the Lease, 


a ante et. lh thane see 
teen oe 


» * 
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Guarantor waives any right to require Purchaser to (a) 
procecd against, give notice to, or make demand upon Les (bv) pro- 
ceed against or exhaust any security held by Purchaser from Lessee, 
! or (c) pursue any other available remedy. Guarantor further walves 
any defense arising by reason of any cessation of tiability on the 
part of Lessee as a result of any voluntary or involuntary bankruptcy, 
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STATE OF NEW YORK, COUNTY OF 88. : 


The undersigned, an attorney admitted to practice in the courts of New York State, 


Certification 
By Attorney 


certifies that the within 
as been compared by the undersigned with 


the original and {ound to be a true and complete copy. 


Attorney's. shows: deponent is 
Affirmation 


the attorney(s) of record for 
in the within action; deponent has read the foregoing 


and knows the contents thereof; the same is 
true to deponent’s own knowledge, except as to the ruatters therein stated to be alleged on information and belief, 


and that as to those matters deponent believes it to be true. This verification is made by deponent and not by 


Check Applicable Box 


The grounds of deponent’s belief as to all matters not 


stated upon deponent’s knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, 
Dated: 


under the penalties of perjury. 


STATE OF NEW YORK, COUNTY OF 


wn 
a 


being duly sworn, deposes and says: deponent is 


& Eatin the in the within action; deponent has read 
2 the foregoing and knows the contents thereof; the same is true to 
s deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
é to those matters deponent believes it to be true. 
3 CD verteation the ne 
a corporation, in the within action; deponent has read the 
foregoing 


and knows the contents thereof; and the same 
is true to deponent’s own knowledge, except as to the matters therein stated to be alleged upon information and 


belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 


is a corporation and deponent is an officer thereof. 
" Inatters net stated upon deponent’s knowledge are as follows: 


The grounds of deporent’s belief ar 


Sworn to before me on 19 


STATE OF NEW YORK, COUNTY OF 


SS. : 


being duly sworn, deposes and says: deponent is not a party to the action, 


is over 18 years of age and resides at 


ANGwit On 19 deponent served the within 
| of Service 
By Mail upon 
attorney(s) for in this action, at 
5 the address designated by said attorney(s) for that purpose 
2 by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in — a post office — official 
& depository under the exclusive care and custody of the United States Postal Service within the State of New York. 
< Affidavit On 19 at 
¢ 3 of Personal spe 
é Service  deponent served the within upon 
the 
herein, by delivering a true copy thereof to h personally, Deponent knew the 
person so served to be the person mentioned and described in said papers as the therein. 


Sworn to before me on 19 
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